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The implications of Brexit for the criminal justice system and future 

cooperation in policing 

 

The United Kingdom’s (UK) vote to leave the European Union (EU) is no doubt the most 

significant political decision in over a generation. While uncertainty about how the 

referendum will translate into practice remains, it is inevitable that the impact of Brexit will be 

far-reaching.  

 

For policing and security it is likely that there will also be significant consequences. In an era 

where complex crimes often cross international borders, intelligence sharing is vital. Under 

current arrangements the UK’s access to European crime data has been comprehensive – 

but this is set to change. Of course, even within the context of the ‘hardest Brexit’ there is 

likely to be the opportunity for new agreements to be formed – particularly given the UK’s 

valuable contributions to EU security. This is, however, going to be hugely complex, require 

the commitment of significant public resources and is also unlikely to be politically easy.   

 

Given the importance of these issues the Police Foundation welcomes the Justice 

Committee’s decision to launch this inquiry and is pleased to be able to submit a response. 

The Police Foundation is the only independent charity focused entirely on developing 

people’s knowledge and understanding of policing and challenging the police service and 

the Government to improve policing for the benefit of the public.  

 

Executive Summary  

 

 The Foundation believes that Brexit could have significant implications for policing 

and security – most notably that we could lose access to a number of important 

intelligence databases which allow us to make more informed decisions about 

serious threats to UK citizens. This must be avoided.  

 

 In the context of Europol, the Foundation does not believe that the pre-existing 

arrangements for non-member states, such as Operational or Strategic Partner 

status, are desirable. Instead, we suggest that a new bespoke agreement should be 

sought. The UK’s historical contributions to the organisation should be leveraged to 

ensure the best deal is reached. 

 

 The formation of multiple bilateral agreements with Member States should also be 

avoided. The Foundation believes that the UK should aim to negotiate directly with 

the EU as an overarching body, avoiding unnecessary complexity and minimising the 

resources required to implement new structures. 

 

 With regards to Eurojust, the Foundation believes that the UK should pursue 

associate membership. These types of arrangements already exist, meaning there 

would be less resources required to negotiate and draft new agreements. Through 

replicating existing provisions we may also be able to prevent there being a gap 
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between our exit from the EU and any new arrangement being established. This will 

be hugely beneficial to UK prosecutors.   

 

 Finally, we also suggest that the provision for the extradition of suspects and the 

transfer of prisoners are valuable mechanisms for UK justice officials. These 

arrangements should be closely replicated – again via a direct agreement with the 

EU. 

 

Europol  

 

1. The Foundation recognises the significant benefits which flow from the UK’s 

membership of Europol. Countries across the Western world have seen an overall 

shift in demand from the traditional volume crimes to more cross-border offences 

such as cybercrime, people trafficking and organised crime. Estimates from the 

Office for National Statistics show two million cybercrimes were committed in the 

year 2013-14 and recent work completed by the Foundation suggests that between a 

third and a half of frauds are linked to organised crime groups – many of which are 

operating internationally. In addition, of the 1.2 million arrests in 2015, 200,000 were 

Foreign Nationals, and 56 per cent of these were from within the EU. To address 

these issues a multi-national approach, built around data and intelligence sharing 

and co-operation, is therefore essential.   

 

2. Through our membership of Europol we have access to a number of important 

databases. These include the European Intelligence System (EIS), Secure 

Information Exchange Network Application (SIENA) and the European Union Bomb 

Data System (EBDS). These intelligence sharing platforms not only provide data on 

convicted offenders, but also insights into criminal structures, suspects and those 

deemed to be at risk of committing offences in the future. This data has a number of 

practical applications, especially in the context of counter-terrorism (CT) operations. 

SIENA, for example, provides a secure portal for communication between national 

CT squads to share insights and best practice.  

 

3. The benefits that flow from Europol membership, however, are not restricted to useful 

data. Europol has over 100 specialist criminal analysts who are deployed to help 

inform complex investigations in member countries. This increases our operational 

capacity to deal with specialist offences. Europe-wide threat and risk assessments 

are also created by Europol based on data collated from across Member States and 

Associates. Much like intelligence sharing, the Foundation believes these insights are 

increasingly valuable in a world where demand is skewed to complicated, high-harm 

offences. 

 

4. Despite these advantages, Brexit means that we cannot legally remain a full member 

of Europol. Instead, the important question is what kind of relationship we are able to 

form and whether we will be able to maintain access to vital intelligence sharing 

systems.  

 

http://webarchive.nationalarchives.gov.uk/20160105160709/http:/www.ons.gov.uk/ons/rel/crime-stats/crime-statistics/year-ending-june-2015/sty-fraud.html
http://www.police-foundation.org.uk/uploads/holding/projects/org_fraud_in_local_communities_final.pdf
http://statewatch.org/news/2015/apr/eu-council-europol-exchange-of-intelligence-7272-15.pdf
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5. The Foundation acknowledges that there may be the option to become either an 

Operational or Strategic Partner of Europol. This status is currently given to a number 

of non-member states, such as Norway and Iceland. Under this type of arrangement, 

however, we would lose direct access to Europol databases and would not receive 

instant information. Instead, all requests would have to be made via Personal Liaison 

Officers. This may undermine the value of some forms of intelligence, as well as 

slowing down domestic investigations.  

 

6. In addition, we would also lose our ability to sit on Europol’s board and thus influence 

important decisions about changes to data-sharing and the introduction of new 

members. Given these issues, the Foundation does not consider this a desirable 

option to pursue. Instead, we suggest that the UK should be aiming to establish a 

new partnership status with Europol. This should provide direct access to data and 

allow us to maintain strong links with the organisation’s leaders. This arrangement 

has been advocated by a number of experts who have given evidence to the EU 

Home Affairs Sub Committee.  

 

7. Despite this being unprecedented, the Foundation asserts that it is still very 

achievable. This is in part due to our historically valuable contributions to the 

development and running of Europol. Evidence suggests that the UK is a significant 

contributor to EIS – in fact the second biggest across the whole of the EU and 

Europol has also been widely influenced by UK working practices, partially as a result 

of the work its current Director, Rob Wainwright. With this in mind, it would seem the 

EU has much to gain from our continued involvement in the organisation. We do 

acknowledge, however, that retaining a place on Europol’s board may prove 

particularly challenging.  

 

8. In place of full membership, there may also be an opportunity to form new individual 

data sharing agreements with each of Europol’s members. The Foundation, however, 

does not view this as an attractive arrangement. Not only would this be hugely time 

consuming, but it has been recognised that some countries may refuse to sign 

agreements with the UK. Research has suggested that it has taken a number of 

years and the successful conclusion of a number of high-profile projects for Europol 

to gain the trust of its members and therefore maximise the intelligence they choose 

to share. Multiple new agreements may also make the task of rebuilding trust more 

difficult.   

 

9. Finally, the hugely useful Europol risk reports, built on data from across all Member 

States, would be a difficult and labour intensive process to replicate in a system that 

was reliant on multiple bilateral agreements. A single agreement, signed directly with 

the EU, would therefore seem more attractive.  

 

10. Regardless of any longer-term strategy, the most pressing matter to address is the 

signing of the new Europol regulation. We are currently the only member state not to 

have signed and if this it is not completed soon it could lead to our early removal from 

the organisation in May 2017. This outcome is of concern to the Foundation. We 

believe it is essential that a smooth transition period is sought by Government and a 

solid platform provided for the longer-term negotiations. It is also important for public 

http://www.parliament.uk/business/committees/committees-a-z/lords-select/eu-home-affairs-subcommittee/inquiries/parliament-2015/eu-uk-security-and-police-co-operation/
http://www.parliament.uk/business/committees/committees-a-z/lords-select/eu-home-affairs-subcommittee/inquiries/parliament-2015/eu-uk-security-and-police-co-operation/
https://hansard.parliament.uk/Commons/2016-06-06/debates/1606066000003/RemovalOfForeignNationalOffendersAndEUPrisoners
http://www.tandfonline.com/doi/abs/10.1080/15705854.2013.817808?journalCode=rpep20
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security that any arrangements ensure continuous access to vital data-systems.The 

Foundation therefore urges the Government to sign the new Europol regulation as 

soon as possible.  

 

 

Data sharing and intelligence systems 

 

1. Alongside Europol’s databases, there are also a number of other important resources 

that the UK has access to as a result of our membership of the EU. These include: 

The European Criminal Records Information System (ECRIS), the Schengen 

Information System II (SIS2), the Passenger Name Records (PNR) and DNA and 

fingerprint databases as a result of the Prüm Decisions. Much like Europol, the 

Foundation believes that these are hugely valuable, both for local operational policing 

and national security. Retaining access to this information should therefore form an 

important part of the justice and security negotiations.  

 

2. ECRIS, for example, ensures that information on convictions is exchanged efficiently 

between Member States. The Foundation believes that the criminal records data 

gained through ECRIS (which is automatically logged onto the Police National 

Computer) helps police forces to make more informed decisions about the risk an 

offender or suspect poses. This has already proved hugely valuable – particularly for 

identifying individuals with serious offending histories. In 2015, of all the requests for 

overseas criminal convictions data that were positive; 178 were for convictions of 

rape and 177 for murder.  

 

3. In addition, there are around 66 million reports available through SIS2, all of which 

are currently accessible to not only central agencies like the National Crime Agency, 

but also to officers on the street. The database holds intelligence on individuals 

wanted for crimes, the identification of stolen vehicles and missing people and also 

alerts on key terrorist suspects. SIS2 has been heralded a success for providing 

forces with useful, and most importantly timely insights, about individuals who may 

pose a risk to local communities. The recent Prüm decisions also support effective 

criminal investigations. Prüm enables access to DNA and fingerprint evidence within 

seconds, minutes or hours, as opposed to historical arrangements which could take 

weeks and months. 

 

4. Much like with Europol, the terms of our future access to these databases will need 

to be negotiated as it is not legally possible to continue with current arrangements as 

a non-member state.   

 

5. It seems likely that our continued access to Prüm and SIS2 could be gained via a 

direct agreement with the EU as there is already a precedent here in the form of 

Norway and Iceland. In addition, the UK government has committed at least £40 

million to help prepare for the implementation of the latest SIS2 so is very well placed 

to negotiate continued access. By contrast, there are no previous examples of a non-

EU member having access to ECRIS. Any access therefore will be an unprecedented 

arrangement. Again, the Foundation would advocate that this is agreed via a single 

treaty with the EU and that it closely mirrors current processes. This would not only 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-home-affairs-subcommittee/brexit-future-ukeu-security-and-policing-cooperation/oral/41072.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-home-affairs-subcommittee/brexit-future-ukeu-security-and-policing-cooperation/oral/41072.html
https://policinginsight.com/analysis/brexit-implications-policing-security-sir-hugh-orde/
https://policinginsight.com/analysis/brexit-implications-policing-security-sir-hugh-orde/
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acknowledge the success of current frameworks, but also that establishing data-

sharing frameworks takes significant time. The case of PNR, for example, which was 

in development for over six years, is illustrative of the complexity of negotiating 

access to data.  

 

Eurojust 

 

1. The Foundation believes the UK reaps significant benefits from our current 

relationship with Eurojust. In particular, the increased coordination it provides 

supports more efficient judicial processes. Prior to the introduction of Eurojust, 

research suggests that attempting to negotiate each separate legal system that 

operates across Europe was extremely difficult. This was particularly the case for law 

enforcement officers trying to secure warrants, initiate arrest procedures or work with 

foreign prosecutors.  

 

2. Eurojust allows UK courts to have instant access to European legal and criminal 

information. This not only reduces administrative costs but also increases the speed 

of UK justice processes. The ability to secure key information on European 

defendants or to have evidence provided via live video links, supports judges to 

make swift but also informed decisions – for example in the context of bail hearings. 

Eurojust also supports the creation and running of Joint Investigation Teams (JITs), 

which we believe is also valuable for prosecutors.  

 

3. From a financial perspective, it has been argued that the annual cost of Eurojust to 

the UK (in 2013 it was £360,000 per annum) is much lower than alternative 

arrangements due to its centralised nature. It would cost significantly more, for 

example, to station Liaison Magistrates in each Member State. The principle of 

mutual recognition, which is now a key pillar of EU law, also means that court orders 

can simply be enforced by Member States without the need for any domestic 

litigation. This again saves significant resources. 

 

4. The Foundation acknowledges that there is still a lot of informal judicial co-operation 

and information sharing occurring bilaterally between member, and non-member 

states. The UK Central Authority, for example, already makes informal requests for 

mutual legal aid with prosecutors and other judicial authorities in the EU. In addition, 

non-members have also contributed quite significantly to Eurojust processes. In 

2013, 308 Eurojust cases involved non-member states or international bodies.  

 

5. While informal co-operation should of course be encouraged, it is the Foundation’s 

view that these interactions are not desirable as a standalone solution. Firstly, they 

are not supported by legislation in order to ensure the safe transfer of personal data. 

Secondly, they rely on practitioners to decide to cooperate, rather than providing a 

formal framework to support information sharing. We would therefore advocate the 

adoption of a new legal framework for the bulk of interactions. 

 

6. This could take the form of associate membership. Examples of these types of co-

operative arrangements already exist, such as those with Norway and Switzerland. 

These states all have Liaison Magistrates posted to Eurojust, whilst not being full 

http://www.publications.parliament.uk/pa/cm201011/cmselect/cmeuleg/633/63304.htm
http://www.publications.parliament.uk/pa/ld201213/ldselect/ldeucom/159/15910.htm
http://www.statewatch.org/news/2014/mar/eu-eurojust-annual-report-2013.pdf
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members of the EU. The Foundation believes this arrangement would have several 

advantages. Firstly, there is legislation already in place (the EU Mutual Assistance 

Convention) reducing the already significant administrative burden on the UK. 

Through replicating pre-existing arrangements we may also be able to reduce the 

time needed to both negotiate and draft new provisions. Switzerland, for example, 

began discussions in 2008 but only placed a Liaison Prosecutor at Eurojust in 2015. 

The Foundation believes that it is essential that there is not a significant gap where 

justice agencies are unable to access Eurojust benefits due to our membership being 

over and the negotiations not being concluded. Secondly, the Convention already 

has a number of data protections built in for signatories. Associate membership may 

therefore be an attractive arrangement. 

 

Joint Investigation Teams (JITs) 

 

1. The Foundation views our involvement in JITs as extremely valuable primarily 

because they have the ability to increase our operational capacity to deal with 

serious and organised transnational crimes such as drug and people trafficking.  

 

2. The Foundation acknowledges that we do not have to be a member of Eurojust to be 

involved in a JIT, however as Eurojust controls the funding for these arrangements, 

and as a JIT can only be launched by a request from a Member State, we also 

believe that our future involvement could be negatively affected by Brexit. Currently, 

for example, the UK is party to 31 JITs, whereas there were just 12 applications for 

JITs involving non-EU member states in 2014.  

 

3. Given the benefits of joint-investigations, particularly in the fight against cross-border 

crime, the Foundation would encourage the UK to secure an agreement which 

supports our continued involvement in a high number of these teams. The UK is in a 

very different position from other non-members in that it has been heavily involved in 

JITs historically. These previous contributions should be leveraged in the 

negotiations.    

 

4. In addition, The European Investigation Order (EIO) is a new mechanism that will 

enable live investigations across jurisdictions. In principle this process seems a 

valuable for joint investigations. It will include, for example, the ability to monitor bank 

accounts which may be useful in the context of financial fraud. The EIO will go live in 

May 2017 and attention should be paid by policymakers to its impact in order to 

decide whether it should be part of any future agreements.  

 

European arrest warrant 

 

Much like the other EU criminal justice policies considered in this consultation, the EAW has 

improved the efficiency of prosecuting cross-border crimes – in many cases through 

speeding up administrative processes. Prior to its introduction, a reliance on extradition 

treaties was not only complex, but failed to support the timely transfer of suspects. The case 

of Rachid Ramda, who it took 10 years to retrieve, provides a stark contrast to the current 

procedure under which it is often only a few weeks until individuals are returned to face trial. 

Even in the most complex cases the time taken has significantly reduced. The extradition of 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-home-affairs-subcommittee/brexit-future-ukeu-security-and-policing-cooperation/oral/42904.html
https://www.europol.europa.eu/newsroom/news/criminal-gang-behind-prostitution-network-dismantled-romania-and-united-kingdom
https://www.europol.europa.eu/content/conclusions-tenth-annual-meeting-national-experts-joint-investigation-teams
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Hussain Osman, the failed London bomber who was arrested and extradited in eight weeks 

via the EAW, highlights this increased efficiency. In addition, it has significant financial 

benefits. It is estimated that filing an EAW costs four times less than any other extradition 

process.  

 

1. Over the last decade, it is also important to note that similar improvements have not 

been achieved with other nations – regardless of the closeness of the UKs 

relationship with them. Currently, the average time it takes to have a suspect 

transferred is three months within the EU using the EAW and 10 months under other 

measures.  

 

2. Given these benefits, it seems logical that we would want to retain special extradition 

arrangements with our closest neighbours. It may be possible to fall back on the 

1957 European Convention on Extradition; however the Foundation does not view 

this as an attractive route to pursue. Firstly, when the EAW was introduced a number 

of countries repealed the Convention meaning it is no longer enforceable in these 

nations. Secondly, it allows for a nationality bar to be used meaning that a number of 

individuals, who could currently be returned under the EAW, would escape 

extradition.  

 

3. Instead, we suggest that a new bilateral agreement should be reached with the EU. 

Again, the Foundation believes one overarching agreement is more desirable than a 

series of individual arrangements. A single agreement is not only likely to be more 

straightforward to administer, but is also much more useful for law enforcement 

agencies. When criminals flee the UK, but there is little intelligence as to which 

country they have travelled, a single agreement allows the UK to issue an EAW to all 

Member States increasing the chances of them being located and returned. Under a 

system with multiple bilateral agreements this would be much more complicated to 

achieve. 

 

4. The Foundation believes it would also be desirable to closely replicate the 

administrative processes of the current EAW. If the UK selects a more bespoke 

extradition process legal experts have voiced fears that UK requests will end up not 

being prioritised – in part due to being less familiar to case workers on the ground. 

This has the potential to undermine the benefits of having ‘fast-track’ extradition 

arrangements.   

 

5. The Foundation also views the process of negotiating a new agreement as an 

important opportunity for reform. The EAW has not been without its critics and has 

faced opposition based upon its disproportionate usage for minor crimes and 

problems of incompatibility between the different legal systems adopted by Member 

States. In particular, the extradition of individuals such as Andrew Symeou, who was 

detained on the basis of evidence extracted by police violence, has caused concern 

about the EAW being used unfairly by countries with issues of corruption. The use of 

the EAW for investigation purposes rather than prosecution has also been raised a 

human rights concern. In addition, it has been highlighted that the UK has historically 

received significantly higher numbers of EAW requests than it has given out. This 

has at times placed an administrative burden on our courts.  

http://parliamentlive.tv/Event/Index/8105d3b8-c331-41f7-91cc-375b5688f280
https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0ahUKEwj58cig5IfQAhULCsAKHQXpAnkQFggmMAE&url=http%3A%2F%2Fresearchbriefings.files.parliament.uk%2Fdocuments%2FSN07016%2FSN07016.pdf&usg=AFQjCNEdea3vZG4OMxPxeYl4tUClKFNvcg&sig2=wGuwh34wyGu2KhICvmUNrQ&cad=rja
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-home-affairs-subcommittee/brexit-future-ukeu-security-and-policing-cooperation/oral/39000.html
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6. The Foundation acknowledges that since 2014, there has been a new proportionality 

test in place in UK legislation which is designed to address the issue of over usage. 

However, we contend that this may not be sufficient to prevent other countries from 

continuing to use the EAW for minor crimes or to reduce overall demand on UK 

courts. Statistics from 2015 suggest that Poland still submitted nearly ten times 

(2160) the total number of UK requests to Member States (228).  

 

7. The Foundation suggests therefore that any new agreement should contain a duty for 

both parties to carefully consider whether the case is serious enough to warrant the 

use of an EAW (mirroring the current proportionality requirement). It should also 

layout that the UK has the power to refuse to execute an EAW on the basis that there 

are concerns about the fairness of the prosecution. While this may be challenging in 

practice, we believe that the fact that we receive a large number of requests places 

the UK in a good position to negotiate these terms. 

 

8. In the short term, the Foundation contends that there is a need to clearly outline the 

alternative arrangements that we will be pursuing post-EAW. Legal experts have 

suggested that some international courts (particularly Ireland) have already begun 

slowing down their processing of UK EAW requests due to a high degree of 

uncertainty about the new legal frameworks that will be put in place post Brexit. The 

Foundation therefore believes it is essential that the UK Government express an 

intention to secure a deal which promotes continuity and builds upon the success of 

the EAW to date.  

 

European Supervision Order (ESO) 

 

1. The ESO helps mitigate some of the issues with the EAW highlighted above, as it 

allows for an investigation to take place without the need to extradite the individual 

concerned. Previously, non-resident defendants were routinely forced to stay within 

the trial state, with no option to return to their country of origin. As a result, many 

experienced job losses, restricted family contact and mental health issues. Its 

provisions also include asset freezing and confiscation which are particularly useful 

given the rise in financial fraud.  

 

2. The Foundation believes that any bi-lateral agreement which is entered into in order 

to establish a new EAW process should also include a provision which mirrors the 

current ESO.  

 

Prisoner Transfer Framework Decision (PTFD) 
 

1. The Foundation would encourage the UK to retain a legal framework for efficiently 

transferring prisoners between Member States. The Foundation believes it is very 

desirable, that prisoners are able to serve their sentence in their country of origin 

wherever possible. This can help deal with issues of language translation, prisoner 

isolation and help better prepare prisoners for release. In the UK, it may also help 

reduce pressure on a prison estate which is continually struggling with overcrowding. 

 

http://www.legislation.gov.uk/ukpga/2014/12/part/12/enacted
http://www.legislation.gov.uk/ukpga/2014/12/part/12/enacted
http://www.nationalcrimeagency.gov.uk/publications/european-arrest-warrant-statistics
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-home-affairs-subcommittee/brexit-future-ukeu-security-and-policing-cooperation/oral/39000.html
http://www.standard.co.uk/news/politics/brexit-used-to-stall-extradition-on-sex-charges-a3330356.html
https://www.fairtrials.org/wp-content/uploads/ESO-guide.pdf
https://www.financialfraudaction.org.uk/wp-content/uploads/2016/07/downloads-7-3085-2015-year-end-fraud-update-report.pdf
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2. Historically, we had limited ability to deport prisoners to their country of origin, unless 

we could persuade the Government of that country to accept them. This was a much 

less effective system than that which is currently in place.  

 

3. The Foundation suggests that the UK should aim to achieve an agreement which 

closely replicates the PTFD. Firstly, there have been problem with previous 

arrangements. The Convention on the Transfer of Sentenced Persons, for example, 

still contained a requirement that the consent of the individual and the states 

concerned was sought, which limited how often the Convention could be invoked.  

 

4. The PTFD overcomes this issue and also speeds up the administrative processes 

required. This increases not only the number of prisoners who can be transferred and 

but also how efficiently transfers are completed. Secondly the PTFD has a strong 

focus on rehabilitation and requires states to consider whether the transfer would 

support this. This is encouraging. Finally, despite being decided in 2008, the PTFD 

has taken a number of years to be implemented across Member States (Bulgaria and 

Ireland are still yet to do this and fall back on the previous Convention). To avoid 

implementation issues, it would therefore be desirable to mirror provisions which are 

already in place for Member States. New processes and procedures are likely to take 

much longer to be adopted – even if agreed at EU level.  

 

 

 

 

 
 
 
 
 

 

 

 

https://hansard.parliament.uk/Commons/2016-06-06/debates/1606066000003/RemovalOfForeignNationalOffendersAndEUPrisoners
https://hansard.parliament.uk/Commons/2016-06-06/debates/1606066000003/RemovalOfForeignNationalOffendersAndEUPrisoners

