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improving policing for the benefit of the public




Keeping the Right People on the DNA Database 

The Police Foundation’s Response

Introduction

The Police Foundation is the only independent charity focussed entirely on developing people's knowledge and understanding of policing and challenging the police service and the government to improve policing for the benefit of the public. The Police Foundation acts as a bridge between the public, the police and the government, while being owned by none of them. Founded in 1979 by the late Lord Harris of Greenwich, The Police Foundation has been highly successful in influencing policing policy and practice, through research, policy analysis, training and consultancy.

The Consultation

We welcome the Consultation on the DNA database. With approximately 4.5 million profiles, the NDNAD has grown to become, relative to its population, the largest in the world. Although there is no doubt that the use of DNA evidence can greatly assist in the detection and investigation of crime and help to exonerate those who have been wrongfully convicted, the storage of such intimate and private information needs to be justified, necessary and proportionate. 
We consider the Government’s current arrangements for the retention of DNA may be excessive and disproportionate, particularly with regard to the storage of DNA of children, BME groups and innocent persons. We are concerned that an excessive, disproportionate retention policy could be counter-productive in that it may undermine public confidence in policing and therefore risk contradicting the government’s own public confidence target. We are also concerned that such a retention policy is most likely to affect the very populations which are least likely to have confidence in the police, especially BME groups
 and the young. The former are already over-represented at every stage of the criminal justice process, not just on the DNA database, and retaining the DNA of those BME citizens who have not been found guilty of an offence is only likely to exacerbate the view held by some that such disproportionality amounts to discrimination. 
With regard to young people, whilst welcoming the government’s decision to exclude those under the age of 10 from the database following the judgement in the European Court of Human Rights in the case of S and Marper v The UK, we feel this does not adequately reflect the need to protect juveniles from being unnecessarily stigmatised. We would particularly recommend that the government reconsider its policy to store the DNA of juveniles in receipt of a caution, warning or reprimand, all of which count as convictions under the retention guidelines but were introduced as alternatives to prosecutions in order to divert young offenders from court. To allow DNA to be retained following a pre-court diversionary measure is contrary to the principles behind such measures and is in our view also disproportionate and potentially stigmatising. 

The ECHR in the case of Marper made specific reference to the retention of DNA in the case of a person under the age of 18:

“The Court further considers that the retention of the unconvicted persons' data may be especially harmful in the case of minors…The Court has already emphasised, drawing on the provisions of Article 40 of the UN Convention on the Rights of the Child of 1989, the special position of minors in the criminal-justice sphere and has noted in particular the need for the protection of their privacy at criminal trials”

The Police Foundation contends that a separate DNA retention structure needs to be put in place with regard to persons under the age of 18 years. The Government’s proposal to remove samples in cases of one off minor offences is welcome, but The Police Foundation believes this should be immediate, rather than when a young person turns 18 as suggested.  

Following the Marper judgment, we consider the additional following areas to be in need of a more considered and balanced approach:
1. Formulation of a policy which is not blanket and discriminatory, but rather which has regard to the nature and gravity of the offence and the age of the suspected offender.
2. Necessary and proportionate time-limits for retention, so that we are more in line with practice elsewhere in the EU, as well as the UK (see, for example Scotland, where there are stricter controls on the storage of DNA)
3. Formulation of a process by which an acquitted individual automatically has his/her DNA data removed from the database, rather than allowing acquitted individuals to apply for such data to be removed, which is also both costly and time-consuming.  
4. Establishment of procedures for preserving the integrity and confidentiality of data, including clarification and guarantees as to the intended use of the data
5. Creation of an independent body for overseeing the use of the database, which should report to Parliament rather than the executive. 
These are discussed in more detail below. 

Blanket Retention

(i) DNA of Convicted Persons

We fully support the retention of a suspect’s DNA following conviction for a serious offence. Bearing in mind that approximately half of all crime is committed by a hardcore of 100,000 criminals,
 retaining the profiles of those who have committed a serious or sexual crime could greatly assist in the investigation and detection of cases as well as help to raise the chances that wrongful convictions for such crimes may be overturned. 
We do not support, however, the blanket retention of DNA for all those convicted of lesser crimes. In our view, human rights and data protection principles require an assessment of lesser crimes on a case-by-case basis. Factors such as the type of offence, the seriousness of the offence, the number of previous convictions, and the previous conduct and age of the offender should all be taken into account. 

(ii) DNA of Innocent Persons

We support the emphasis placed on the presumption of innocence by the European Court of Human Rights in S and Marper v. The UK and question whether a policy of retention of DNA of those merely arrested for an offence in all cases and circumstances is sufficiently proportionate and/or necessary. We do not see that the time limits proposed by the government mitigate the blanket retention of DNA of all those arrested, particularly in the case of juveniles for whom such time periods will be perceived as overly long in comparison to adults.  
The Consultation report raises the questions: 

· Whether “the risk of offending following an arrest which did not lead to a conviction is similar to the risk of reoffending following conviction” and

· “How many years after arrest is an individual’s risk of being rearrested the same as the risk of an individual in the general population?”

In relation to the first question, a Home Office Minister stated to Parliament in response to a Parliamentary Question in 2006 that “As far as we are aware, there is no definitive data available on whether persons arrested but not proceeded against are more likely to offend than the population at large.” In relation to the second question, the relevant factor, we would argue, is not the risk of re-arrest, but the risk of reoffending, as evidenced by a successful prosecution. It is widely known that certain people in the population are more likely to be arrested than others – the young, the disadvantaged and those from BME communities – sometimes simply because they are more likely to be targeted by police activity. By taking re-arrest as the benchmark for deciding how long a person’s DNA will be retained, we are concerned that those groups who are disproportionately targeted by police activity (the “usual suspects” and the “low hanging fruit”) will effectively be discriminated against.  

We also contend that there are other important points to consider, including:

· The extent to which the storage of DNA belonging to innocent people increases the rate of crime detection or successful prosecution 
· Whether assistance in the identification and prosecution of offenders could be achieved without indiscriminate retention
We would favour the view that no innocent person’s DNA should be placed on the database. If that is considered to be unacceptable, then retention of DNA after charges have been dropped or a person has been acquitted should only be considered on a case-by-case basis and we would support a system whereby it would be for the police to justify each retention according to human rights principles. 
We are concerned that an automatic retention policy, even for a set time period, may discourage people to come forward to help the police, for fear of arrest for a minor crime, particularly in public disorder cases. We are also concerned that public confidence in policing could be eroded by allegations or fears that the police might arrest someone simply to obtain their DNA
. We would welcome the government taking these risks into greater consideration.

Time Limits

(i) DNA of Convicted Persons

We do not support the indefinite retention of DNA for those convicted of lesser crimes. In our view, this is not consistent with the rationale behind spent offences under the Rehabilitation of Offenders Act 1974 and should be reconsidered.  
(ii) DNA of Innocent Persons

We consider that, in accordance with human rights principles and the principles of the Data Protection Act, if the DNA of innocent persons is to be retained, it ought to be retained for only as long as is necessary, which in turn should be related to the crime for which the person’s DNA is retained and not possible future crimes. 
We note the time limits proposed by the Government and the research on which the time limits have been justified. We would welcome further research and consideration in this area. We raise the point that, despite the number of individual profiles on the database almost doubling between 2002-03 and 2006-07 (from around 2 million to almost 4 million), the percentage of recorded crimes for which there is a DNA detection has remained constant, at around 0.37%
.

We note the system for DNA retention of unconvicted persons in Scotland, where in cases of violent or sexual offences, DNA is retained for 3 years with the option for the police to apply to extend this and the option for the individual to appeal. Despite this shorter retention period, the chance of a crime scene DNA profile matching an individual’s profile on the DNA Database is higher in Scotland than in England and Wales.
 The European Court of Human Rights in S and Marper made particular mention of the Scotland DNA retention system, describing it as “notably consistent with Committee of Ministers' Recommendation R(92)1, which stresses the need for an approach which discriminates between different kinds of cases and for the application of strictly defined storage periods for data, even in more serious cases.” The ECHR went on to note the regrettable situation that England and Wales (along with Ireland) is the only jurisdiction within the Council of Europe that allows the indefinite retention of fingerprint and DNA material of any person of any age suspected of any recordable offence. 
The Police Foundation does not think the time limits proposed have been sufficiently justified and would welcome further explanation for the periods suggested as well as further research as to the benefits of a 6 or 12 year retention policy as opposed to 3 years as used in Scotland. 

Procedure for removal of data

We would support a system in which the presence of a profile on the NDNAD was regularly reviewed, with a process in place whereby a convicted offender could easily apply to have his or her data removed under specific circumstances. If time-limited retention of an innocent person’s DNA is to be retained for non-serious offences, we would suggest that such retention should be exceptional and therefore would need to be justifiable on the basis of specific criteria and subject to periodic review and a transparent appeal process. 

Integrity and Confidentiality of data

DNA samples are an intimate window into a person’s make up and reveal a wide range of genetic information including details relating to their personal health and family relationships. The Police Foundation would welcome detailed guidelines on how the DNA will be used and assurances as to future use of profiles or planned research as well as confirmation as to which bodies will be allowed access to the data. As stated in S and Marper v. The UK: 

“The Court maintains its view that an individual's concern about the possible future use of private information retained by the authorities is legitimate and relevant to a determination of the issue of whether there has been an interference. Indeed, bearing in mind the rapid pace of developments in the field of genetics and information technology, the Court cannot discount the possibility that in the future the private-life interests bound up with genetic information may be adversely affected in novel ways or in a manner which cannot be anticipated with precision today”

The Consultation document refers to the taking of profiles for identification purposes, for crime prevention and for research. We would be concerned over the use of stored DNA for research for commercial purposes or for wider criminology purposes such as the identification of a ‘crime gene.’ The primary purpose of the storage of profiles on the database should be for crime detection/investigation. 
We are also concerned that, as the database increases in size, so too does the likelihood that errors will be made or data lost, so we believe greater attention will need to be given to the secure storage and transfer of such information. 
Monitoring

We would welcome the establishment of an independent body to oversee the NDNAD that reports to Parliament rather than the executive. 
We are grateful for the opportunity to respond to this consultation. If you have any further questions please do not hesitate to contact us.

Ms Abie Longstaff

Legal and Policy Analyst

The Police Foundation
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